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Preliminary Statement 

This case was before this Court on a former appeal 
(Peoples Mortgage Corporation v. Bedrosian, 81 U. S. 
App. D. C. 69,154 F. 2d 332). It is referred to hereinafter 
as the first appeal. 

Summary of the Argument 

1. For Breach by a Lessor of a Lease, by reason of which 
the Lessee has been deprived of the enjoyment of any 
part of the Term thereof, the Rule in the District of 
Columbia for measuring the Damage is the difference 
between the Fair Market Value of the Lease and the 
Rental reserved therein, plus any sums paid by the 
Lessee to the Lessor. 

2. There was no competent Proof of Damage sustained 
by Appellants. 

3. There was no competent Proof to fix liability on. the 
Individual Defendants for the contractual obligations 
of the Corporate Defendant. 
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4. There being no competent Proof of Damage sustained 
by the Plaintiffs, the Court properly directed a Ver¬ 
dict in favor of all Defendants. 

Argument 

1. For Breach by a Lessor of a Lease, by reason of 
which the Lessee has been deprived of the enjoyment of 
any part of the Term thereof, the Rule in the District of 
Columbia for measuring the Damage is the difference 
between the Fair Market Value of the Lease and the Rental 
reserved therein, plus any sums paid by the Lessee to the 
Lessor. 

The rule set forth above, is based upon the decision of 
this court on the first appeal, Peoples Mortgage Corpora¬ 
tion v. Bedrosian y supra . Thompson v. Rector y 83 U. S. App. 
D. C. 371, 170 F. 2d 167, does not change the rule of ‘ 4 fair 
market value.” In that case a going business was sold, the 
sellor undertaking to guarantee a restaurant license. Upon 
default, the trial court applied the measure of damages as 
“the difference between the value of the bargain with the 
license and the value of the same bargain without the li¬ 
cense.” This was error. The court stated the measure of 
recovery to be the reasonable cost of the improvements to 
the premises as required by the Municipal authorities to 
qualify them for a restaurant license. In fact it was stated 
to be, not the general rule of damages, but rather a special 
rule governing cases where the seller is advised of the 
particular use to which the premises are to be put, thus 
giving rise to a warranty that the property is fit for that 
use. 

The principle of the Thompson v . Rector case has no 
application here. Unlike that case, the business involved 
here was a new and untried venture, the Appellants seeking 
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to show damages by evidence of estimates of prospective 
profits which this court, on the first appeal, characterized 
as “vague and speculative”. 

2. There was no competent Proof of Damage sustained 
by Appellants, 

Observing the rule of damages announced by the court 
on the first appeal, have appellants proved that they have 
sustained any damages by reason of the alleged breach. 

There was no effort to qualify the witness Mike Davis as 
an expert on the value of leases, but rather as one having 
knowledge of the hotel business (Appellants ’ App. 54-56) 
including operating income and expenses. Obviously, this 
does not qualify one to testify as to the fair market value 
of leases and the objection to such witness giving the value 
of the lease on the property in question, was properly sus¬ 
tained (Appellants’ App. 56). Moreover, the qualifica¬ 
tions of an expert witness to express an opinion on a par¬ 
ticular matter in issue is a matter for the trial court and 
where, as here, the testimony of the witness is not based on 
any experience with the subject matter, the action of the 
court in limiting his testimony is not an abuse of discre¬ 
tion. Pollard v. Haw field, 83 U. S. App. D. C. 374,170 F. 2d 
170. 

Similarly, an effort was made to qualify the plaintiff 
Garabedian as an expert (Appellants’ App. 57) but again 
it is obvious the witness was not qualified, since his value 
of the ten year term of the lease on the property in suit is 
fixed at eighty or ninety thousand dollars a sum larger 
than the reserved rent (Appellants’ App. 59). 1 Neverthe¬ 
less, on the direct question as to the reasonable rental value 

1 The proposed lease was for a term of -two years at $315. per month or a total 
rental for the term of $37,800.00 (Appellants* App. 6). 
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of the term of the lease in suit, the answer is “I don’t know 
that.” (Appellants’ App. 60). It is worthy of note that on 
the question of actual rentals of hotel properties, the same 
witness testified that a building at 606 5th Street, N. W., 
containing the same number of rooms as the hotel involved 
here, was then being operated by him as a hotel at a rental 
of $150.00 per month. The witness observed that there was 
a difference between the two buildings, the building at 9th 
& K Streets being a larger, better built building, and in a 
better section, (Appellants’ App. 57-59), but the latter ob¬ 
servation is doubtful; at least the spread between the two 
rentals ($150 and $315) hardly justifying the difference. 

3. There was no competent Proof to fix liability on the 
Individual Defendants for the contractual obligations of 
the Corporate Defendant. 

On the first appeal, this court held that the ownership by 
the defendant Freedman of most of the capital stock of the 
defendant corporation Peoples Mortgage Corporation did 
not make him liable for the company’s contractual obli¬ 
gations in the absence of any fraudulent or deceptive use 
by him of the corporate entity to evade a liability which was 
justly his, and that the use of the defendant Gerstein’s 
name as the offeror when in reality the corporation was the 
lessor, was not enough to fix liability on her for damages 
resulting from the default of the corporation. No other or 
different evidence appears in the present case than was of¬ 
fered in the first case on the questions of the individual 
liability of the defendants Freedman and Gerstein. 

It is contended by appellants that the representation of 
the defendant Freedman that he was the owner of the prop¬ 
erty was false and that this requires a finding that he is 
personally liable for the default of the corporation. But 
the record discloses that this contention is without basis. 
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The lease (Appellants’ App. 6-7) is signed by the corpora¬ 
tion. It does not bear the individual signature of the de¬ 
fendant Freedman except as President of the corporation. 
In the body, it is recited to be between the corporation as 
Lessor and the appellants as Lessees. Defendant Ger- 
stein’s name is added presumably because title, if acquired 
by the corporation, was to be in her. 2 Moreover, in the 
negotiations between lessors and lessees, the latter were 
represented by counsel who determined that the proposed 
lease was with the corporation and not with the individual. 
(Appellants’ App. 40-41). 

4. There being no competent Proof of Damage, sus¬ 
tained by Plaintiffs, the Court Properly directed a Verdict 
in Favor of all Defendants. 

On the first appeal, this court held “there being no prop¬ 
er proof as to damages alleged to have been sustained by 
the plaintiffs, there was no basis for submitting to the jury 
the case against the corporate defendant.” No new or other 
evidence appears in the record of the second trial relating 
to this phase of the case. 

The bonus of two thousand dollars paid by the appellants 
to appellees was returned but appellants refused to accept 
the tender of the first month’s rent of $315.00 (Appellants’ 
App. 31). Later, at the conclusion of the second trial, the 
sum of $315.00 was returned to appellants. (Appellants’ 
App. 63). Thus, the appellants were restored to original 

position. 

5 This court found on the first appeal that the property was to be taken in the 
name of defendant Gerstein at the request of RFC. Peoples Mortgage Corpo¬ 
ration v. Bedrosian, supra. 



Conclusion 


The reference on Page 23 of appellants’ brief to the 
use by the*present appellees of a “deliberately expunged 
and deleted'nranscript of record” on the first appeal, is an 
unfortunate statement. In the first appeal present appel¬ 
lants took pains to point out to the court 3 (pp. 1-9) the 
garbled state of the record. This deficiency is directly 
charged to the reporter (p. 7) and it is inferred that it is a 
result of incompetence (p. 8). They conclude (pp. 8, 9): 

“It should, in fairness to contending counsel, be 
stated as follows: Counsel for defendants delivered 
the reporter’s transcript of testimony marked to in¬ 
dicate the portion of the testimony to be included in 
defendants’ brief, • • • and requested us to indicate 
our position thereto; that when we went over it, we call¬ 
ed attention to him that the record was greatly errone¬ 
ous, and that he frankly agreed. We thereupon urged 
upon him that we get together and make a correct rec¬ 
ord. We believe he intended so to do, but by reason 
of the pressure of time, filed it without such corrections 
n. and without our suggesting additional testimony for in- 
• elusion in the record. Perhaps some of this failure to 
get together on this is due to us, for we might have gone 
ahead with suggested changes and inclusions for sub¬ 
mission to our opponent, for we each had difficulty in 
getting in touch with each other. However, we wish to 
voice our profound respect for opposing counsel and 
to express complete belief in his honor and probity. 

No further complaint was voiced by present appellants 
until the judgment in Case No. 9052 was adverse to them. 

It is respectfully submitted that the judgment of the court 
below is right and should be affirmed. 

JACOB N. HALPER, 
Continental Building, 

1511 K Street, N. W. 
Washington, D. C., 

Attorney for Appellees. 


1 Brief of Appellees, present appellants, No. 9052, Peoples Mortgage Corpo¬ 
ration v. Bedrosian, supra. 





